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ABSTRACT

This article explores the hypothesis that during the late medieval and early modern periods, Catalan society was structured around the
political practice of agreements, or ‘pacts’, between the monarch and the realm, formalised within the framework of the Corts Cata-
lanes (Catalan Parliament). By critically engaging with the historiography on this topic, this study traces the evolution of legal obser-

vance in Catalonia across various stages of these periods, culminating in the abolition of Catalan public law following the War of the

Spanish Succession.
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“The fruit of the laws is to observe them,
otherwise they are pointlessly enacted™

INTRODUCTION

In the early 1940s, the US historian Charles H. McIlwain
published a compilation of lectures that he had delivered
in the previous years on the topic of constitutionalism
throughout history. In McIlwain’s opinion, the main fea-
ture of this political practice in the mid-twentieth century
remained the same as it had been in the preceding centu-
ries, namely the limitation on government (gubernacu-
lum) via law (jurisdictio).* After Mcllwain’s book, differ-
ent authors continued to fine-tune this idea. For example,
in a synthesis published in 1991, Howard A. Lloyd de-
fined the concept of constitutionalism as the word used
since the mid-nineteenth century to describe political sys-
tems that provided mechanisms to serve as ‘checks upon
the exercise of political power’.> However, the relatively
recent history of the concept does not imply that some
political systems prior to the nineteenth-century liberal
revolutions did not have mechanisms aimed at limiting
the political powers’ scope of action. In this sense, in 1999
Scott Gordon published a monograph that studied con-
stitutionalist practices from ancient Greece to the con-
temporary world. Largely following Mcllwain’s postu-
lates, Gordon stated that any regime ‘that imposes
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constraints upon the exercise of political power’ could be
considered fully constitutionalist.®* And continuing in a
similar vein, more recently Maurizio Fioravanti pointed
to the parliamentary assemblies in the old regime as fun-
damental factors in explaining why the limitation on po-
litical power was a full part of the state-building process
around Europe.”

If we leave the general perspective to focus on the case at
hand, namely the Principality of Catalonia in the late me-
diaeval and early modern periods, beyond the pioneering
work of Jaume Vicens Vives,? one of the first authors who
examined the course of constitutionalism in Catalonia was
John H. Elliott, whose study of the 1640 Catalan Revolt
noted that ‘the unique feature of the Catalans was the con-
stitutionalism of their political system’.” Years later, as part
of his studies on the nobleman Francisco de Gilabert,
Joan-Pau Rubiés remarked that the constitutionalism typ-
ical in the lands of the Crown of Aragon, and more specifi-
cally in the Principality of Catalonia, was grounded on
both theoretical sources—such as abstract disquisitions on
the concept of sovereignty and justice according to natural
law—and more empirical models based on each historical
community’s political, legal and institutional practice.'”
More recently, following in the footsteps of Victor Ferro,!!
Eva Serra stressed the empirical nature of Catalan consti-
tutionalism,'? while both Joaquim Albareda and Heéctor
Lépez Bofill took a perspective closer to the history of law
to reveal its unique features to be its law-centredness, sub-
ordination to the rule of law and nascent individual free-
dom and political participation.'® In turn, in their mono-
graph on the Tribunal de Contrafaccions de Catalunya (a
court to rule on constitutional violations), Josep Capde-
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ferro and Eva Serra pointed out the importance of the Cat-
alan constitutional system in the early modern era as an
element to articulate Catalan identity: ‘the law we summa-
rise was conceived and perceived as the law of the commu-
nity, land or fatherland, as objective law—which succes-
sively, and adjacently, could generate subjective rights in
favour of members of the community—bearing in mind
that much of this law protected all members, while anoth-
er part uniquely benefitted certain groups because of their
estate, professional status, gender, etc., given that one of
the unfortunate features of preliberal societies was peo-
ple’s radical inequality’.!* Finally, we would not want to
conclude this brief historiographic survey without men-
tioning the recent works by Antoni Simon and Ricard
Torra, who have largely confirmed the theory-empiricism
dichotomy of Catalan constitutionalism originally detect-
ed by Joan-Pau Rubiés. In this sense, while Simon’s work
has sought to recall the intellectual tradition of Catalan
constitutionalism from the Middle Ages until modern
times and its close relationship with a conception of state-
building totally opposed to that of the Castilian intelligent-
sia,’® Torra’s study has shown how in the late sixteenth
century, the leaders of the Diputacié del General de Cata-
lunya clearly understood the common threads guiding
Catalonia’s pactist tradition since the late Middle Ages.'®
The purpose of this article is to stress the hypothesis
that since the late mediaeval and early modern periods,
Catalan society has been articulated around the political
practice of the pact signed between king and realm within
the framework of the Catalan Parliament. To do so, it is
divided into four parts. The first one analyses the genesis
of the constitutional system in the late Middle Ages, from
the first constraint on the monarch’s legislative power
dovetailing with the 1283 Parliament to the instatement
of the procedure of observance in the 1481 assembly. The
second section studies the institutional dynamics and ju-
risdictional clashes between the institution in charge of
guaranteeing the observance of the laws agreed to in the
Parliament—the Diputacié del General de Catalunya—
and the one charged with judging and enforcing viola-
tions of this law—the Reial Audiencia de Catalunya—
clashes that were based on the inability to agree to a
mixed, equal instrument between the jurisdiction of the
monarch and of the estates gathered in Parliament. The
disputes around observance, coupled with the monar-
chy’s desire to exercise sovereignty according to the new
postulates of reason of state, led to a rupture between king
and realm, as confirmed by the War of the Reapers (1640-
1652). The third section analyses what I have called the
years of granted pactism, between 1652 and 1702. Dove-
tailing with the return to obedience in the monarchy of
Philip IV of Castile (r. 1621-1665), the constitutional sta-
tus of the Principality of Catalonia mutated away from
the mutual pact between king and realm established in
the Parliament to a pactism granted by the monarch. As
will be seen, this shift tipped the balance of power in the
relationship between the Catalan institutions and the

monarchy in favour of the latter, which placed any form
of contravention of the legislative framework under the
protection of the mercy granted in 1653. Finally, the last
section studies the resumption of Catalan constitutional-
ism in conjunction with the assemblies in the early eight-
eenth century, and the creation of the Tribunal de Con-
trafaccions, the body charged with ensuring the
observance of the laws agreed to in the Parliament start-
ing in 1702 thanks to its mixed, equal structure between
the king’s and the estates’ jurisdictions.

THE OBSERVANCE OF LAW PRIOR TO THE
CONSTITUCIO DE ’OBSERVANCA, 1283-1481

In a recent article, Tomas de Montagut and Pere Ripoll
pinpointed the feudal pacts from the high Middle Ages as
the origins of Catalan constitutionalism. They claim that
the negotiation and consensus found in the feudal-vassal
societies, along with the importance of king-centrism and
‘people’s connection with the order of things’, led to the
creation of intersubjective agreements among the parties,
who acted in good faith and pledged to ‘observe the com-
mitments reached as laws’, thus obligating themselves out
of ‘their own free decision’. Hence, pact-based law be-
came a reflection of individuals’ particular will and could
be nullified if the pact of ‘reciprocal faith’ was broken,
such as if the political community’s usages and customs
were not observed.!” In a similar sense, some years ago
Jests Villanueva noted that at least originally, pactism
was actually a balance of forces located at the foundation
of the jurisdictional divisions associated with natural law
by means of an act of self-limitation on the part of the
prince, who pledged to respect the rights acquired by the
political community via a legal declaration in the guise of
an oath or pact that was made inviolable by natural law
itself. This self-limitation on power could be either cir-
cumstantial or serve as the foundation of a general system
of protecting the rights of subjects in a given political
space. This is what happened in Catalonia, where pacts
extended to both the laws issued by the Parliament and
society’s privileges, which were protected by the oath of
observance made by the monarchs when they reached the
throne and renewed in each new assembly.'

The self-limitation that Villanueva discusses is a core
element in Catalonia, ultimately a fiction compelled by
the political, social and economic circumstances of the
kings of Aragon in the Principality of Catalonia. The
somewhat weak foundations of the monarchy, coupled
with its expansionist drive in the Mediterranean, forced
the Aragonese kings to seek economic and military sup-
port in the realm’s assemblies, which contributed to the
monarchy’s cause but in exchange for an increase in the
assemblies’ political power. Thus, during the 1283 Parlia-
ment of Barcelona, the estates managed to enshrine both
the frequency of the assembly—Constitution 23/1283—
and their co-legislative capacity with the king—Constitu-
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tion 14/1283.% It is worth noting, therefore, that counter
to what Charles H. Mcllwain stated, the reception of ius
commune in Catalonia did not foster the monarchs’ abso-
lutist pretensions but the opposite, given that a few dec-
ades later, the estates managed to constrain the action of
the kings of Aragon.?® During the Parliaments immedi-
ately after the 1283 session, the limitation on the mon-
arch’s jurisdictional sphere continued via the Constitu-
tions that reaffirmed the observance of the laws agreed
upon via pact—Constitutions 37/1299, 17/1301 and
29/1321?'—along with mechanisms like the Judici de
Taula [Table Trial] and the grievance procedure within
the Parliament.?? In the case of the Table Trial, the lower-
ranked royal officers’ end-of-term audit, the design, fre-
quency, crimes that could be prosecuted and punished,
the form of the judiciary, and the appeals system were all
established between 1283 and 1311.%

The existence of this eminently legal-positivist dynam-
ic—in the sense that the political practice seemed to have
predated the theorisation of the authors of the era—has
traditionally been interpreted by historians as indicating
that the late medieval and modern Catalan constitutional
system was characterised by its juridicism while lacking
major political speculation.?* This thesis, which is quite
appealing, is at the very least questionable today. On the
one hand, the modern edition and study of the work by
the Girona-based Franciscan Francesc Eiximenis (ca.
1330-1409) proved the importance of Catalan constitu-
tionalist thinking in the late mediaeval and modern peri-
0ds.? As Eduard Juncosa pointed out, in chapters CLXI
and CLXII of his Dotzé llibre del Crestia, Eiximenis posit-
ed the theory of the original pact, in which the people
transferred power to the monarch, although this power
could be reclaimed at any time. Throughout this entire
process, the prince was constituted by the people, and his
power was defined and limited through the pacts reached
by both parties, with the good of the community always
prevailing over that of the monarch, who was ultimately
considered more a public servant than a lord.?® On the
other hand, the studies by Jesus Villanueva and Antoni
Simon have unpacked the importance of the fifteenth-
century Catalan jurists—primarily Jaume Callis and
Tomas Mieres—in laying the theoretical groundwork of
Catalan constitutional practice in the sixteenth and sev-
enteenth centuries, even though these authors have—er-
roneously, in my opinion—disassociated early modern
Catalan authors from the theoretical influence of Franc-
esc Eiximenis.?” In fact, Eiximenis’s idea of the original
pact seemed to remain standing in the text by Felip Vinyes
published within the controversy over the continuity of
the viceroy of the Principality of Catalonia after the death
of Philip III (r. 1598-1621) in 1621.%% In any case, the in-
novation of that era consisted of pinpointing the specific
time of this pact at the Carolingian conquest.”

Parallel to the appearance and dissemination of the
work of Francesc Eiximenis, in the last four decades of the
fourteenth century another key event in shaping late me-

diaeval Catalan constitutionalism took place: the creation
and subsequent institutionalisation of the Diputacié del
General de Catalunya, the standing committee of all three
estates represented in the Catalan Parliament.’® Even
though the institution had primarily economic attribu-
tions during the first few decades—that is, it was in charge
of collecting and administering the estates’ donations to
the monarchs—in Pere Ripoll’s opinion in the 1368-1369
Parliament of Barcelona, the legislation on the Diputacié
del General began to recognise Catalonia as a political
community represented by both the monarch and the es-
tates gathered in Parliament.?! Nor should we underesti-
mate the importance of the Compromise of Caspe (1412),
in which—very importantly—Ferdinand I (r. 1412-1416)
was chosen by the political community of the entire
Crown of Aragon, not imposed. In fact, in his Recort—
written during the second half of the fifteenth century—
Gabriel Turell, an honoured citizen of Barcelona, recalled
that the fact that the first of the Trastamaras had been a
‘rey ab pactes elegit’ [elected king], which implied that he
had to ‘servar les llibertats, les quals primer ha jurades ans
de pendre possessio’ [observe the liberties, which he al-
ready sworn before his assumption of the throne]. What
is more, he believed that ‘los qui principien ésser reys en les
terres, fan les leys que volen e-Is plau, e o que donen és per
gracia; mas los reys elegits troben coses ordenades a en son
ésser, e aquelles han de servar, e ab aquell mija e pactes e
condicions accepten la senyoria. E per la mateixa rahd, los
successors son obligats les dites coses servar’ [Those who
are born kings can make laws as they please, and what
they give is due to their mercy; however, those kings who
are elected have to comply with the existent legislation,
and they have to observe it since they accept the rulership
with its preconditions and through pacts. And because of
this, their heirs are also obliged to observe the aforemen-
tioned things].* I believe that, with all the reservations
needed,® this entire ideological substrate made a decisive
contribution to the ‘pactist offensive’ of the estates during
the 1413 Parliament of Barcelona: first, the estates de-
tached the governance of the Diputaci6 del General from
the Parliament’s inertia, given that the former’s leaders,
the deputies and auditors, came to be chosen through
cooptation; secondly, the institution was assigned the
power to keep watch over the constitutions with the goal
of offsetting the monarch’s power.**

However, the estates’ offensive did not end with the
1413 Parliament of Barcelona. Eight years later, in the
1421-1422 Parliament of Barcelona, the Diputaci6 del
General’s powers on observance were enhanced via Con-
stitution 27/1422, known popularly as the Fruyt de las
Leys. According to this constitution, which claimed that
legislative acts only made sense if people effectively ob-
served the laws, the deputies and auditors—the Diputaci6
del General’s rulers—were put in charge of condemning
any anti-constitutional acts committed by the monarchs,
their family members and their officers, and to seek repa-
rations for them.* It has been said that Catalonia thus be-
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came a dualist monarchy, in which the Catalan political
community was represented by both the monarch and the
corporation that personified the Principality of Catalonia,
that is, the estates gathered in Parliament and their per-
manent committee, the Diputaci6 del General de Catalu-
nya. According to Tomas de Montagut and Pere Ripoll,
‘the relationship between the two general powers was
based on loyalty, which was formalised in the monarch’s
prior oath to observe Catalan law, the sine qua non condi-
tion for the king to hold the iurisdictio generalis in Catalo-
nia, and later the oath of obedience and loyalty by the
people of Catalonia’.3

In short, the ‘pactist ideology’—in the words of Josep
Maria Gay Escoda—not only sought to limit the mon-
arch’s plenitudo potestatis via the estates’ cooperation in
creating general law in Parliament but also required the
laws’ observance, because although the prince had full au-
thority according to ius commune, he could not com-
mand this authority over Catalan legislation. As the text
condemning grievances presented during the 1431-1434
Parliament of Barcelona claimed, ‘los dits Usatges e Con-
stitutions e leys del dit Principat no sien romanes, ans sén
leys del dit Principat fetes, fermades e loades per lo dit Se-
nyor e sos predecessors [...] ab sos vassals e sotsmesos pas-
sades en convencié e contracte e forsa e virtut han de ley e,
per consegiient, lo dit Senyor és tengut de servar aquelles
per dret comii, leys romanes e justicia, e en aquesta con-
clusio romanen tots los glosadors de dret’ [The Usatges and
the Constitutions and laws of the Principality are not Ro-
man law yet they are considered to be legislation created
within the Principality, thus agreed and lauded between
the king and his predecessors [...] and their vassals and
subjects, and therefore turned into a pact which has the
virtue and the strength of the law. And, as a consequence,
the king has to observe these laws according to both jus-
tice and the Roman law, and this is the standpoint of all
the jurists].?” This argument is similar to the one used
years later by the jurist Tomas Mieres in his Aureum ap-
paratus super constitutionibus et capitulis curiarum Cath-
aloniae, written in 1465, which Jesus Villanueva claims
was crucial in articulating the exceptional nature of the
legislation agreed upon in Parliament, which ranked
higher than the monarch’s prerogatives.*

During the central years of the fifteenth century, king
and kingdom took increasingly distant political and con-
stitutional positions, which ended up being one of the fac-
tors that unleashed the Catalan Civil War (1462-1472).%°
In Imma Muxella’s view, the Capitulation of Vilafranca
(1461)—in which the Catalan institutions managed to
impose the primogenitor Charles of Viana as the llocti-
nent general of Catalonia—ended up institutionalising
the constitutional conflict between the king and the es-
tates represented in the Diputaci6 del General de Catalu-
nya. However, I believe that the Capitulation of Vilafran-
ca was not the starting point of the modern constitutional
system but yet another episode in the series of jurisdic-
tional disputes between the monarch and the estates to set

limits on the former’s sovereignty. In contrast, the hy-
pothesis that the Capitulation of Vilafranca had a consid-
erable influence on the future Constituci6é de’Observanca
[Constitution of the Observance] is much more convinc-
ing.%" In fact, all the prior constitutional experience exert-
ed an influence, including Court Chapter [Capitol de
Cort] 53/1470 of the 1470 Parliament called by John II
(r. 1458-1479) in Montsd, which was only approved with
the participation of the members of the three estates who
were in favour of the dethroned king but reiterated the
core role of the deputies and auditors as guarantors of ob-
servance;*! and Constitution 18/1481, which stated that
any actions carried out by the king and his officers that
ran counter to the law agreed upon in the Parliament
were null and void.*? Regardless, the majority of histori-
ans have focused on Constitution 22/1481, known as the
Constituci6 de I'Observanca. Its main innovation was the
fact that for the first time an effective legal procedure was
established to judge royal officers’ actions that ran coun-
ter to the law agreed upon via pact. However, the top or-
gan of royal justice in Catalonia, the Reial Audiéncia de
Catalunya, was in charge of the procedure; that is, the
constitutional oversight of royal officers’ actions was in
the hands of the royal jurisdiction.** As we shall see be-
low, in the early modern era, the main bone of contention
among the estates in the Parliament was achieving a
mixed, equal procedure comprised of both the king’s of-
ficers and members of the estates.

THE LIMITS OF THE CONSTITUCIO DE
L’OBSERVANCA, 1481-1652

The Constitucié de 'Observanca was actually the legisla-
tive rendering of the new balance resulting from the Cata-
lan Civil War, in which the Trastamara monarchs man-
aged to prevail over the estates. However, they prevailed
with a relatively small margin, which forced them to ac-
cept the Catalan constitutional system, albeit from a rela-
tively advantageous position, given that they controlled
the violations procedure via the Reial Audiéncia. Moreo-
ver, Ferdinand II (r. 1479-1516) further strengthened the
crown’s positions when he reformed the system of allo-
cating posts in the Diputaci6 del General and the Consell
de Cent de Barcelona with the introduction of the ballot
voting system [insaculacié] and control over the lists of
candidates.** As the outcome of this rebalancing of forces,
we could say that relative calm, or even constitutional en-
tente, prevailed in the early years of the sixteenth century.
Still, Antoni Simon has noted that after the death of Fer-
dinand II, the shift in the monarchy toward the territories
of the Crown of Castile led to the political marginalisation
of broad swaths of the Catalan ruling class, who chose to
ride the current of an ‘updated’ constitutionalist ideology
that took a different pathway marked by the centralisa-
tion and unification being imposed by the central govern-
ing bodies of the Spanish Habsburg monarchy.* One of
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the most obvious consequences of this shift in direction at
the pinnacle of the monarchy was the gradual Castiliani-
sation of the economic and political bases of the Spanish
monarchy, which meant—among many things—longer
periods between summons of the Catalan Parliament due
the monarchy’s ability to mobilise resources from other
sources—such as American silver—that may have been
simpler.*® As Victor Ferro stated, the early modern centu-
ries witnessed the ‘paralysis’ of this institution, which was
‘utterly fundamental’ for the proper functioning of politi-
cal life in the Principality of Catalonia, given that one
could not ‘govern without resorting to the institutional-
ised dialectic between the prince and the country, repre-
sented by the estates’ gathered in Parliament.*”

Regardless of whether the Parliament met more or less
often, the struggle over the observance of pact-based law
in Catalonia remained alive and well during the early
modern centuries. Thus, there were soon calls for a re-
form of the Constituci6é de 'Observanca. In the 1533 Par-
liament, the deputies and auditors of the Diputacié del
General presented a report in which they condemned the
ineffectiveness of Constitution 22/1481, among other
matters. According to the leaders of the Diputacié del
General, the procedure did not work because it ground to
a halt once they condemned actions that ran counter to
the pact-based law before the royal institutions—either
the viceroy or the Reial Audiéncia de Catalunya. For this
reason, they were in favour of creating a new court de-
voted solely and exclusively to judging constitutional vio-
lations.*® However, the lack of tangible agreements on
observance meant that the differences between king and
kingdom became aggravated as the sixteenth century
wore on.*’ The tensions caused by the military governing
bodies of the Principality—primarily the Captaincy Gen-
eral—were joined by the clashes between the Diputaci6
del General and the Inquisition. At least since the 1533
Parliament of Barcelona,* the estates strove to lower the
number of officers from the Holy Office, which they did
not achieve in either the 1563-1564 or the 1585 assem-
blies. In fact, during the 1563-1564 Parliament of Barce-
lona, the estates even failed in their attempt to impose on
the inquisitors in the Principality the obligation to swear
an oath to the agreement reached in 1512 between their
predecessors and the Catalan institutions, a document
that king and kingdom had ratified in the 1519-1520 Par-
liament of Barcelona and that Leo X (r. 1513-1521) later
raised to the status of papal bull.! The estates’ inability to
constrain the Inquisition’s sphere of action helped to un-
leash the conflict that pitted the leaders of the Diputacid
del General against the inquisitors of Barcelona in the late
1560s, which culminated in the monarchy’s arrest of the
deputies in the summer of 1569.%2

All of this contributed decisively to the fact that during
the reign of Philip II (r. 1556-1598), the Reial Audiéncia
de Catalunya was confirmed as the central institution of
royal governance in the Principality, both judicially and
politically, serving as the advisory council of the viceroy.*?

Both judge and party in case of constitutional violations,
the Audieéncia’s structure was bolstered with the creation
of the Criminal Court, and even though it was agreed that
it had to be confirmed in each new Parliament, the in-
creasing time between Parliaments helped to ensure its
continuity and power in Catalonia in the sixteenth and
especially seventeenth centuries. In parallel, the rein-
forcement of the authority of the Diputaci6 del General—
which considered itself the ‘nerve centre of Catalonia’ and
claimed that its leaders had been given ‘free and absolute
authority’ to resolve issues within its jurisdiction as the
procurators of the Parliament—did not help the entente.>
In the 1585 Parliament held in Montso, the estates man-
aged to secure approval of one law on the Diputacié del
General that was so extraordinarily ambitious that, in the
words of Miquel Pérez Latre, it would become ‘an alterna-
tive way to break the practical nullity of the Constituci6
de I'Observanca from the previous decades’.*® It is worth
noting that more than just testing an alternative route for
constitutional control, the reforms agreed upon in 1585
managed to invigorate the authority of the Diputaci6 del
General by reinforcing its decisions via an expansion in
society’s participation in them through the divuitenes—
commissions of eighteen members from all three estates
with the ability to decide on some of the governing mat-
ters of the Diputacié del General. All of this prompted a
political crisis in the summer of 1587 which lasted more
than six years and peaked with Philip II’s unilateral sus-
pension of three Redre¢ chapters—Parliamentary legisla-
tion only affecting the Diputacié del General—approved
in the Parliament of 1585 and the flight of the majority of
the government of Diputacié del General.>

The leaders of the Diputacié del General who began
their term in August 1593 viewed this virtual constitu-
tional coup d’état with hostility. They sent two embassies
to the Catholic monarch in 1594-1595 and 1596 to re-
mind him of the nature of the Catalan constitutional sys-
tem, noting the importance of the observance of law, giv-
en that in Catalonia: ‘lo mateix consentiment que-s
requereix en fer contractes se requereix en los distractes de
aquell, y la mateixa solemnitat qu-és necessaria per a fer
statuts és necessaria per a desfer-los’ [the same agreement
required on contracts is needed in their disarrangement,
and the same solemnity expected to pass statutes is de-
manded to break them up].>” This argument, borrowed
from Papinianus’s doctrine,*® was joined by two other is-
sues that the deputies regarded as fundamental: first, the
very nature of royal power in the Principality of Catalo-
nia, where the Aragonese monarchs had given up parcels
of jurisdiction to the estates; and secondly, the interrela-
tion among the pact-based laws agreed to in the Catalan
Parliament, given that the abolition of regulations with-
out an in-depth study of their content could cast doubt on
the validity of other laws that had not been revoked.*
This entire constitutional doctrine was summarised a few
years later by the jurist Antoni Oliba, who went a step fur-
ther than Tomas Mieres by claiming that the transmis-
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sion of royal prerogatives for special cases was joined by
the transfer via a general law, that is, the laws agreed upon
in the Parliament.®

King and kingdom tried to bring their positions into
closer alignment in the 1599 Parliament of Barcelona.
While Philip III (r. 1598-1621) received an extraordinary
donation of 1,100,000 Barcelona Iliures, the estates man-
aged to regain positions on matters of observance that
they had lost in the last years of the reign of Philip II. First,
the priority of the sources of law in the Principality of
Catalonia were definitively established: Catalonia’s own
laws had to be heeded first, and then, in this order, canon
law, Roman law and civil law, and finally common law
and the doctrines of the doctors.®! Secondly, Constitution
16/1599 established the legislative primacy of the Parlia-
ment above any other political or legislative power in Cat-
alonia, as the Constitution stated that pact-based laws
could only be amended by Parliament.®* Furthermore,
Constitution 1/1599 confirmed all prior legislation agreed
to in Parliament that was not explicitly repealed by the
1599 Constitution.®® Thirdly, in response to the grievanc-
es submitted to Parliament, Philip III accepted the un-
constitutionality of the suppression of the Redre¢ chap-
ters 7, 13 and 34/1585 decreed by his father.%* Finally,
accountability measures were agreed upon for both offic-
ers of the monarchy and the Diputaci6 del General, thus
helping to limit public powers not only in the monarchy’s
jurisdictional scope but in also the kingdom.% Thus, posi-
tive assessments from contemporaries should come as no
surprise, such as the one by the Barcelona nobleman
Frederic Despalau, who asserted that ‘d consedit Sa Mag-
estat tot lo que se li a demanat |[...] de tal manera que no y
avie més que desiyar’ [His Majesty has granted everything
that he has been asked for (...) so there was nothing else
to claim].%®

Nonetheless, Josep Capdeferro and Eva Serra have re-
cently described the estates’ position on observance in the
1599 Catalan Parliament as ‘conformist’. The circum-
stances in which the assembly was held, heavily marked
by the monarch’s rush to go back to Castile on the one
hand and the previous period of constitutional struggle
on the other, must have largely contributed to the fact
that the estates did not try to improve the constitutional
oversight procedure, allowing it instead to remain in the
hands of the Reial Audiéncia de Catalunya.®” And, in-
deed, constitutional clashes would soon arise again. In
1602, the viceroy, the Duke of Feria, had the deputy and
military auditors arrested in order to end the Diputacié
del General’s opposition to including five constitutions in
the printed edition of the 1599 Constitutions; the depu-
ties and the estates opposed this because they claimed that
they had not been agreed upon in the 1599 assembly.
Philip ITT assumed that the deputies’ attitude was contrib-
uting to the bedlam and disorder, and he stated that
whenever a similar situation arose he would combat it by
claiming ‘the sovereignty and supreme power I have over
everything’.%® Finally, an entente was reached in which

the constitutions in dispute were ultimately published,
but with the royal promise that they would not enter into
force until a new Parliament was held. However, that was
not the last confrontation. Months later, the estates once
again protested vociferously when the visitador of the
royal officers, Diego Clavero, tortured several Catalan
knights for proceeding with the interrogatories of the vis-
ita, a completely anti-constitutional act.*® Even the visita-
dors of the Diputacié del General came to suffer from the
vis expansiva of the royal jurisdiction. During the over-
sight conducted in 1617-1618, one of the visitadors was
imprisoned on the orders of the viceroy on accusations of
publicly badmouthing the royal officers. The arrest con-
cealed the royal jurisdiction’s blundering attempt to pre-
vent the publication of the accusations against the gover-
nors of the Diputacidé in 1614-1617 for not having
condemned the constitutional violations committed by
the Reial Audiéncia de Catalunya.”

In the 1620s and 1630s, instead of easing off, the face-
off between king and realm entered a new dimension.
Dovetailing with the death of Philip IIT and Philip IV’s as-
cent to the throne (r. 1621-1665), the debates on the con-
stitutional nature of the Catalan political system became
exponentially more heated. The first dispute occurred
precisely on the occasion of Philip III’s death. Unlike in
the sixteenth century, the primogenitor, the future Philip
IV, had not sworn his oath to the Catalan constitutions
during his father’s lifetime. This meant that when the
Catholic king died, the king’s entire administration in
Catalonia was left hanging as they waited for his successor
to come to the Principality to swear his oath to the consti-
tutions and hold Parliament. However, Philip IV showed
no interest whatsoever in visiting his Catalan subjects im-
mediately. What is more, in 1622 he decided to replace
the viceroy, the Duke of Alcala, with the bishop of Barce-
lona. Despite begrudgingly accepting that the vicerrégia—
the procedure whereby the highest-ranking ordinary of-
ficer in the Principality (the Portantveus del General
Governador) would temporarily fulfil the functions of the
viceroy until the monarch swore allegiance to the consti-
tutions—would not be enacted, the Catalan institutions
raised strong protests. In the months after the appoint-
ment of the new viceroy, several texts were commissioned
to jurists like Felip Vinyes and Joan Pere Fontanella with
the goal of explaining to Philip IV the constitutional na-
ture of the Catalan political system. In one of these texts,
Joan Pere Fontanella reminded him that ‘Estas lleys que
tenim en Cathalunya, son lleys pactionades entrelo rey y la
terra, y se han de observar per sa Magestat [...] per lo cual
ditas lleys comprenen de tal manera lo Princep, que no pot
eximir-se d-ellas’ [These laws that we have in Catalonia
are laws settled between the king and the kingdom and
therefore must be observed by His Majesty (...) so the
aforementioned laws are incumbent upon the prince in
such a way that he cannot overlook them].”! Felip Vinyes,
in turn, reminded the king of the original pact whereby
the Habsburgs ruled in Catalonia. As mentioned above,
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this doctrine was novel in that it situated the pact at the
time of the Carolingian conquest, but there was also a
clear thread running from the late mediaeval postulates of
Francesc Eiximenis.”> The idea of the original pact re-
mained in force in the years after the conflict over the
vicerrégia. One good example is the way the jurist from
Perpignan Andreu Bosch discussed it in his Summari, in-
dex o epitome dels admirables y nobilissims titols de honor
de Cathalunya, Rossellé y Cerdanya, claiming that the
bond between Catalonia and the Frankish kings was an
‘eleccio ab convencid y pacte y de aqui venir-nos governar
per lleys convencionals y paccionades’ [agreement by elec-
tion and pact, and therefrom to be governed by conven-
tional and negotiated laws].”®

The intellectual debates on Catalan constitutionalism
sought to take specific form in the realm of observance
during the Catalan Parliament of 1626-1632, which, as is
well known, ultimately failed to bear fruit. In the 1626 ses-
sion, different projects to amend the observance mecha-
nism which had been in place since 1481 were considered.
Felip Vinyes drafted a working proposal for the military
estate which called for the formation of a mixed tribunal
de contrafaccions (constitutional court) to resolve viola-
tions of the constitution; this tribunal would be made up
of thirteen people, six or seven alternating from among
Reial Audiéncia judges and members of the Diputacié del
General’s electoral base.”* In parallel, the city of Girona
offered a ‘republicanist’ proposal, in which the violations
procedure remained in the hands of the estates, personi-
fied by the three judges made up of the bishop of Barcelo-
na, the military deputy of the Generalitat and the highest-
ranked city councillor of Barcelona.” In turn, instead of
suggesting a reform, the city of Cervera chose to insist
that violations be resolved extrajudicially.”® And many
other legal proposals set forth during the 1626 assembly
referred to the observance procedure with the goal of ex-
tending the purview of the future law to royal and even
baronial officers. In the 1632 session, the estates once
again called for a mixed tribunal de contrafaccions made
up of judges appointed by the king and the estates, which
would be called the Sala de Sant Jordi.”” Yet it was all in
vain. The lack of agreement between the estates and Phil-
ip IV mean that the Parliament did not close, which con-
tributed decisively to the strained relations between Bar-
celona and Madrid. In the ensuing years, lawsuits like the
clau de comte—whereby the monarchy tried to get Barce-
lona to pay the quint tax’>—and procedures like the visita
of the royal officers led by the visitador Matias de Bayeto-
14, made matters even tenser.” In fact, in 1639, based on
the lawsuit between the Diputacié del General and the
monarchy over the seizure of French contraband goods
deposited in the Diputacié’s warehouse in Matard, Felip
Vinyes—now aligned with the interests of the monarchy
he had been serving since 1630—reformulated the thesis
of the original pact from the Carolingian era by claiming
that it contained conventions or pacts not between the
Frankish kings and the Catalans, ‘sino meras y puras gra-

cias que concedieron a los vasallos de los condes particu-
lares’ [but mere and pure royal grants conceded to the
vassals of the Catalan counts].?° As we shall see below, this
reasoning advanced the postulates that were to govern
constitutional relations between the king and the Cata-
lans after 1652.

Constitutionally speaking, once the republican way
had been discarded, the revolutionary uprising of 1640
primarily entailed a theoretical reaffirmation of the thesis
of the original pact in that it matched perfectly with the
Principality being handed over to Louis XIII of France.
Thus, in his Praesidium inexpugnabile, Francesc Marti
Viladamor came up with a royal law of the Principality of
Catalonia that was closely tied to the concept of the peo-
ple’s sovereignty to defend the Catalans’ rights when
choosing their king. In fact, that Carolingian pact had en-
tailed not an absolute transfer of power to the monarch
but only some faculties, which enabled the people to re-
main as free as possible. Therefore, the royal law was im-
plicit in the Catalan constitutional system, given that the
early pacts could only be confirmed or amended in the
Catalan Parliament.®! In turn, Acaci de Ripoll drove this
home by establishing two possible sources of royal pre-
rogatives and therefore sovereignty: those originating
from a royal decision and those reached via consensus
and approval by the ‘people’, that is, the Parliament.

THE YEARS OF CONCEDED PACTISM, 1652-1702

In 1956, the historian Joan Regla was the first to posit the
hypothesis that once the Reapers’ War (1640-1652) was
over, the relations between the Spanish monarchy and the
Principality of Catalonia were characterised by a renewed
constitutional entente based on respect for the unique na-
ture of Catalonia, a situation he called neoforalisme.®
This approach, which was fairly well accepted by histori-
ographers in the immediately ensuing years,3* was ques-
tioned in the early 1980s by Fernando Sanchez Marcos in
two studies that revealed the depth of the reforms intro-
duced by Philip IV once the Catalans’ obedience had been
restored. In fact, Sdnchez Marcos considered these re-
forms extensive enough to be a forerunner of the Bour-
bon reformism in the following century.®> Following in
Sanchez Marcos’s footsteps, over the last three decades,
different historians have further studied these reforms,
which primarily affected the two most prominent institu-
tional actors in the 1640 Catalan revolt, namely the
Diputaci6 del General and the Consell de Cent de Barce-
lona.® In the case of the Diputaci6 del General, the meas-
ures implemented from Madrid affected its political au-
tonomy through the control over the electoral base of
candidates eligible for the institution’s main posts, that is,
the insaculacid, or ballot voting; its income—the requisi-
tion of the nova ampra tax;*” and indirectly, the territorial
scope of its taxation, given that the Counties of Roussillon
and part of the Cerdagne became a possession of the
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French crown after the Treaty of the Pyrenees (1659). Re-
garding the city of Barcelona, the reforms consisted of
limiting the city’s military control over its own defences,
taking over the management of the insaculacié procedure
and assimilating the old Barcelona baronies into the mon-
arch’s direct holdings as economic compensation for the
expenses caused by the war.®

Beyond these issues, lately there has been a stress on
the fact that the repression initiated by Philip IV was not
only political and economic but also had a heavy constitu-
tional component.® In this sense, the key to it all would
have been the legal concepts used in the letter that the
viceroy John Joseph of Austria sent to the deputies and
auditors of the Diputacié del General on 12 February
1653 to confirm the Catalan constitutions,” as well as the
decree on the reservation of the insaculacié procedure on
24 February 1654.°! In both cases, the monarch made the
concession of allowing the legislation. Therefore, the
original pact renewed in each Parliamentary assembly
through the king’s oath of observance turned into a fa-
vour granted by the monarch that he could withdraw at
his pleasure.

As I have unpacked in the previous point, the idea that
the jurisdiction of the Diputacié del General—and by ex-
tension the Catalan Parliament and the entire pactist edi-
fice as the original core of its power—was theoretically
grounded on royal concessions of jurisdiction, and there-
fore the monarch had the ability to intervene in its affairs
to a greater or lesser degree, had already been stated by
Felip Vinyes in the late 1630s.°> Nonetheless, it has also
been shown that prior to 1652, all the royal power’s at-
tempts to impose a reduced interpretation of constitu-
tionalism had come upon the staunch opposition of the
Catalan institutions, fortified by the bulwark of the obser-
vance. In contrast, in 1653 the leaders of the Diputaci6 del
General did not protest. In fact, the deputies did not par-
ticipate in an embassy to the Madrid parliament until
1678, led by the Consell de Cent de Barcelona, to com-
plain about the numerous violations committed by the
royal officers in the Principality. However, this embassy
only managed to secure royal permission for the ambas-
sadors of the Catalan institutions to place their coats-of-
arms in the hostel where they were staying.”

The constitutional paradigm shift can be examined
from different vantage points, such as some royal officers’
more or less haphazard efforts to simultaneously hold a
post in the Diputacié del General—which, according to
the pact-based law agreed upon in the Catalan Parlia-
ment, was incompatible; the Diputacié del General’s ac-
ceptance of royal law as its own; the hesitancy to condemn
the royal officers’ violations; and the acceptance of pro-
found reforms of the Visita del General introduced via
royal decree.® In this sense, the controversy between the
Diputacié del General and the Consell de Cent on the one
hand and the scribes of the royal administration on the
other, due to the latter’s wish to be included in the pools
of candidates to occupy posts in these institutions, is quite

revelatory. In the report that the scribes sent to the vice-
roy, they stressed that their pretensions should not be re-
solved in accordance with what the laws agreed upon in
the Parliament stipulated, because by virtue of the royal
reservation of 1654, the monarch could decide whatever
he wished on the assignment of posts in the two leading
Catalan institutions: ‘de suerte que no hay ley, constitucion
ni privilegio alguno que limiten esta reserva’ [and there-
fore, there is no law, constitution nor privilege that can
limit the aforementioned reservation].>

However, it should be said that the step backwards tak-
en by the Diputaci6 del General as the institution in
charge of pursuing observance of the Catalans’ constitu-
tional rights left a void that gradually came to be occupied
by two other institutions that were clearly on the rise in
the last few decades of the seventeenth century: the Brag
Militar de Catalunya and the Conferéncia dels Tres Co-
muns.”® Furthermore, not only was the constitutional
framework defended by the Catalan institutions; it was
also a phenomenon that permeated all of society. As
Jaume Danti has recently recalled, the demands of the re-
bels in the Revolta dels Barretines (1687-1689) perfectly
captured what was at stake within Catalan society at the
change in era: from the political standpoint, the difficul-
ties that the Diputaci6 del General and Consell de Cent de
Barcelona had in striking a balance between the defence
of ‘constitutionality’ as a ‘means’ to preserve lawfulness
and the Catalans’ interests on the one hand and loyalty to
the crown on the other; and from the socioeconomic
standpoint, a heightening of the internal social differenc-
es in both the rural and urban worlds, stemming from the
crisis in the first sixty years of the century and the differ-
ent ways of taking advantage of the economic ‘redre¢’ in
the last thirty years.”

Be it as it may, all this evidence led Josep Capdeferro
and Eva Serra to conclude that the period spanning from
1652 to 1702 was wholly ‘frustrating’ from the standpoint
of the observance of law in Catalonia. Even though the
Diputaci6 del General—it is worth repeating: the institu-
tion charged with initiating the constitutional oversight
procedure provided for in Constitution 22/1481—exer-
cised its authority of constitutional oversight especially
on fiscal matters and the billeting of troops in the homes
of civilians, it often did so via politics, embassies to the
viceroy, acting as a mouthpiece of the discontent of the
local communities.”® And even though Josep Maria Tor-
ras i Ribé has positive views of the role of the Diputacié
del General as a guarantor of individual rights due to the
impossibility of continuing to exercise more—shall we
say—global representation, none of this managed to con-
ceal the fact that the constitutional reforms imposed by
the monarchy after 1652 ushered in a new period in Cata-
lonia’s historical configuration, a period characterised by
the fact that the political powers leaned more towards the
side of the king than the land.*® Indeed, the Catalan Par-
liament was never called during the reign of Charles II
from 1665 to 1700.
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THE SWANSONG OF CATALAN
CONSTITUTIONALISM: THE TRIBUNAL
DE CONTRAFACCIONS, 1702-1714

With the arrival of the eighteenth century, winds of
change could be felt in the Catalan political system. The
death of Charles II of Spain on 1 November 1700 gave
way to a new dynasty on the Spanish throne, with a new
monarch, Philip of Anjou. If the Catalan constitutional
tradition were heeded, he would come visit his Catalan
subjects to swear the oath to the constitutions and hold
the Parliament sooner rather than later. First, however,
the vicerrégia procedure was once again ignored when
Philip V (r. 1700-1724 / 1724-1746) confirmed that Georg
von Hessen-Darmstadt would remain the viceroy of the
Principality of Catalonia, and especially when he replaced
him with the Count of Palma in late January 1701. Even
though the Diputaci6 del General came out in favour of
compromising with the new monarch, the Consell de
Cent and the Brag Militar refused to attend the oath of the
Count of Palma and tried to launch the vicerrégia mecha-
nism. The obstinacy of these two institutions forced Phil-
ip V to send them a letter in which he threatened them to
obey the royal decisions while also confirming to the
Diputacié del General that he would travel to the Princi-
pality of Catalonia to hold the Catalan Parliament. As An-
toni Simon recently noted, Philip V’s visit to the Princi-
pality of Catalonia to swear an oath to the constitutions
and hold the Parliament should be interpreted not as a
sign of the new monarch’s constitutionalist bent but as
the political price that the Bourbons and the Madrid court
had to pay to ensure a peaceful dynastic transition in the
Principality.'® Similarly, the renewed intensity of the
Catalan institutions’ constitutional demands for obser-
vance should be interpreted as the Catalan constitutional-
ist system’s ‘calling card’ to the new monarch.!™!
Historians have traditionally interpreted the 1701-
1702 Parliament from two vantage points: first, authors
like Jaume Bartroli and Josep Fontana highlight the ambi-
tious economic programme,!? while other scholars,
without downplaying the importance of the economic re-
forms, stress the political-constitutional rollout, with
such important milestones as the creation of the Tribunal
de Contrafaccions. As Josep Capdeferro and Eva Serra re-
cently restated, ‘the Tribunal de Contrafaccions was the
highest and most successful structure to guarantee re-
spect for the Catalan community’s laws’. The appearance
of this institution signalled a furtherance of the mecha-
nisms of observance that had been put in place with the
Constitucié de I'Observanca in 1481. In this sense, the
laws that devised the design and functioning of the Tribu-
nal de Contrafaccions—Court Chapters 36, 37 and
38/1702—served to undercut decision-making authority
on actions that ran counter to the pact-based legislation
in one of the parties—the Reial Audiéncia—to instead
place it in the hands of an equal body comprised of judges
from the institutions of the king and the kingdom. What

is more, this became the supreme judicial body of the
Principality: appeals to the Catalan Parliament against the
rulings handed down by the Tribunal de Contrafaccions
could only be accepted via grievance.!%?

Another institution that the 1701-1702 Parliament
managed to reform was the visita of the royal officers. The
repeated difficulties implementing it in the seventeenth
century led the estates to totally rethink it and establish a
new tribunal that was supposed to meet every three years
and would be led by seven visitadors chosen equally by
the monarch and the Diputacié del General. Further-
more, unlike the royal officials’ visita established in 1599,
the visita of 1701-1702 entrusted the execution of sen-
tences to the deputies and auditors of accounts of the
Diputaci6 del General.!%4

Ultimately, if the monarchy granted both the composi-
tion of the Tribunal de Contrafaccions and the new sys-
tem of the visita, that is, control over the royal officers, it
was because it surely thought that the constitutional status
of the Principality after 1652 would enable it to keep the
action of the Catalan institutions on a short leash. How-
ever, the quarrels between the Catalan ruling class and
Madrid after 1702 show to what extent this was a miscal-
culation.!® Madrid’s decision points to at least two core
issues: first, the upper echelons of the monarchy viewed
the Diputacié del General as an institution that was within
its fold, given that otherwise they would have never let it
control two courts that were in charge of judging the ac-
tions of the royal officers; secondly, they never thought
that holding Parliament would be equated by the estates
as the end of the concession period and the re-entry into
vigour of the constitutional pact. The subsequent actions
of both the monarchy—violating the agreements reached
in the Parliament—and the Catalan ruling class—con-
demning the situation of the institutions that were outside
royal electoral control (the Conferéncia dels Tres Comuns
and the Brag Militar)—only confirm this hypothesis.

Given this context, the thesis posited by Antoni Si-
mon—namely that the 1705 pro-Habsburg uprising was
essentially political, constitutionalist and proactive—is
quite plausible, and I would further add that beyond the
underlying issue of restoring the self-governance lost in
1652, what probably unsettled the ruling sectors of Cata-
lan society was the rupture of the constitutional pact justa
few months after it was sealed in Parliament by Phil-
ip V—a pact, we should recall, that had been ignored for
almost half a century by virtue of the 1653 concession.

Regarding the 1705-1706 Parliament, the estates hotly
debated the issue of the observance of law. In this sense,
the Parliament’s board of constitution writers suggested
the possibility of creating a tribunal that encompassed the
visitas of both Diputacié del General and royal officers,
and the Tribunal de Contrafaccions. With the goal of sav-
ing key economic resources at a time of war, which pitted
Philip of Anjou against the Archduke Charles, the goal
was to merge accountability with control over constitu-
tionality. This was nothing new. Throughout the entire
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seventeenth century, the Visita del General prosecuted
the Diputacié del General officers’ actions that ran coun-
ter to the pact-based law. Still, the proposal did not end up
taking root and instead the choice was made to renew the
Tribunal de Contrafaccions based on very similar regula-
tions to the ones agreed upon in the 1701-1702 Parlia-
ment.'% Archduke Charles soon reached the conclusion
that to subdue the Catalans’ constitutional demands, he
would have to compromise with the approval of the tribu-
nal. However, it also realised that the existence of the
magistracy was wholly compatible with bogging it down
by either not initiating the violation cases or not ruling on
and enforcing them. Against all expectations, in this
stance the monarchy found an ally in the Diputaci6 del
General—which was in charge of instigating the violation
proceedings in the Tribunal de Contrafaccions, first stud-
ying the internal solidity of the cases to avoid having to
hear an avalanche of complaints about violations. Fur-
thermore, the war prevented the tribunal from meeting
until early January 1713, thus, when the conflict over suc-
cession in Catalonia was close to an end.!?”

FINAL RECAPITULATION

The history of Catalan public law after Barcelona’s capit-
ulation on 11 September 1714 is well known: Philip V im-
mediately declared the abolition of all the Catalan institu-
tions, and later the 1716 Nueva Planta Decree introduced
the governing system of the Crown of Castile in Catalo-
nia, thus putting an end to more than four centuries of
constitutionalism in Catalonia.

This article has provided a long-view picture of Catalan
constitutionalism in the late mediaeval and modern peri-
ods, highlighting its parliamentary roots. The first sec-
tion, which examines the genesis of late mediaeval consti-
tutionalism, stresses the importance of the Catalan
legal-positivist tradition while also spotlighting the key
role played by intellectuals like Francesc Eiximenis,
Jaume Callis and Tomas Mieres in laying the theoretical
groundwork of the Catalan political system in the ensuing
centuries. It also emphasises the importance of the crea-
tion of the Diputaci6 del General de Catalunya in preserv-
ing this political practice, particularly after 1413, when it
gained authority to keep watch over the constitution.

The second part of this article studies the period span-
ning from the approval of the Constitucié de’Observanga
in the 1481 Parliament of Barcelona to the end of the
Reapers’ War in 1652. It highlights the fact that the Cata-
lan estates soon realised the limitations of the constitu-
tional oversight procedure established in 1481. This led
them to suggest a reform of the procedure in different
Parliaments over the course of the sixteenth and seven-
teenth centuries with the goal of it not remaining solely
under the jurisdiction that was supposed to oversee it,
that is, the royal jurisdiction. The impossibility of reme-
dying the violations committed by royal officers sparked

some tensions and even periods of constitutional rupture
between king and kingdom, such as between 1587 and
1593. And even though there were attempts to reach an
agreement on positions in the 1599 Parliament of Barce-
lona, Philip IV and his Catalan subjects clashed with in-
creasing frequency in the 1620s and 1630s, until they did
so definitively in 1640.

The third part of the article analyses the almost 50 years
spanning from the end of the Reapers’ War in 1652 to the
death of Charles IT in 1700, a period characterised by a
new constitutional status conceded to the Principality of
Catalonia in retaliation for the uprising and subsequent
clash with Philip IV. As reported, the mutation in the po-
litical nature underpinning the Catalan political and legal
system—from the pact to the favour of concession—led
to a notable regression in the observance and power of the
two main Catalan institutions, the Consell de Cent de
Barcelona and the Diputacidé del General, the latter in
charge of reporting violations committed by royal officers
since 1422. Nonetheless, the rise of new corporations like
the Conferencia dels Tres Comuns and the Bra¢ Militar,
coupled with the rural Revolta dels Barretines in 1687-
1688 against the burden of billeting troops, were indica-
tive of the fact that Catalan society still considered consti-
tutionalism one of its cornerstones in the second half of
the seventeenth century.

Finally, the last part of the text studies the years of what
was called the ‘represa’ [resumption] of constitutional-
ism. In this sense, it reveals the renewed drive by Catalan
institutions to demand that Philip V observe the law, and
how this translated into the renewal of the pact between
king and kingdom in the 1701-1702 Parliament. Likewise,
it also reports that the start of the disenchantment be-
tween the first Spanish Bourbon and the Catalans, which
later led to the rupture in 1705, can be precisely pinpoint-
ed in the renewal of the constitutional pact, an issue that
the monarchy of Philip V clearly underestimated.
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